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OPINION
|. Background

The appellee in this case, HRP of Tennessee, Inc., d/b/a Hospital Resource Personnel
("HRP”), is a Tennessee corporation that operates as a nurse registry business, providing both
licensed practical nurses and registered nurses to hospitals, nursing homes, and other health care
facilitiesin the Chattanoogaarea, on atemporary, as-needed basis. HRP functions asintermediary
between nursesdesiring job placement through itsservice and medical facilitiesrequiring temporary
nursing assistance. HRP has operated this placement business since June of 1989. Between 1989
and themid-1990's, HRP' s contract with the nurseson itsregistry stated in relevant part asfollows:

All individual contractorsfor HRP Nursing Services will be ableto:

1. Read, understand and conform to all policies for individua
Nursing Services departments where they are assigned.

2. Read, understand and conform to al HRP policies.

3. Perform clinical duties proficiently, that the nursing educational
System requires.

4. Maintain good working relations with hospital staff while
performing in a professional manner.

5. Document all work done as required by the hospital and legal
systems.

6. HRP will require you, as independent contractors, to report to al
hospitals assigned to you, no later than 15 minutes prior to the
assigned shift. If you are required to stay later than the scheduled
shift, please notify HRP as records must be amended for billing
purposes.

7. Incidents occurring at hospitalsarerequired to bereported to HRP
after appropriateformsarefilled out at the hospital. HRPwill pursue
the matter according to proper channels of authority.

In January of 1990, the appellant Tennessee Department of Employment Security (“the
Department”) determined that the nurses on HRP' s registry were employees of HRP, rather than
independent contractors. Inaccordancewith thisdetermination, the Department concluded that HRP
was obligated to pay unemployment insurance taxes relative to the monies earned by the nurses,
pursuant to T.C.A. 850-7-401. Consequently, taxes were assessed against HRP with respect to
services provided by nurses who were placed at medical facilities by HRP. These assessments
totaled $29,142.34 and represented taxes for the third and fourth quarters of 1989, for all of 1990,
and for the first, second, and third quarters of 1991. HRP paid these taxes under protest and
subsequently petitioned the Tennessee Claims Commission for atotal refund, arguing that the nurses



in its registry pool were independent contractors and therefore, HRP was not required to pay
unemployment insurance taxes with respect to the nurses’ work.

The case was transferred to the Administrative Procedures Division of the Office of the
Secretary of State by agreement and assigned to an administrative law judge. After a hearing on
September 9, 2003, the administrative law judge entered his order granting HRP's request for a
refund of the assessed taxes based upon a finding that the nurses employed by HRP were
independent contractors and not HRP' s employees. This appeal followed.

Il. 1ssue

The sole issue presented for our review is whether the trial court erred in concluding that
HRP was not subject to unemployment insurance tax assessment for services performed by the
nursesonitsregistry becausethe nurseswereindependent contractorsrather than employeesof HRP.

[11. Standard of Review

The appellate review of an administrative law judge’ sdecision is governed by the Uniform
Administrative Procedures Act, codified at T.C.A. 84-5-101, et seq. Freedom Broad. of Tenn., Inc.
v. Tennessee Dep't. of Revenue, 83 S\W.3d 777, 780 (Tenn. Ct. App. 2002) (citing Sanifill of Tenn.,
Inc. v. Tennessee Solid Waste Disposal Control Bd., 907 SW.2d 807, 809 (Tenn. 1995)). As set
forth at T.C.A. 84-5-322(h), the Act provides in pertinent part the following:

The court may affirm the decision of the agency or remand the case
for further proceedings. The court may reverse or modify the
decision if the rights of the petitioner have been prejudiced because
the administrative findings, inferences, conclusions or decisions are:
(1) Inviolation of constitutional or statutory provisions,

(2) In excess of the statutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion; or

(5)(A) Unsupported by evidence that is both substantial and material
in the light of the entire record.

An agency’ s findings of fact may not be reviewed de novo by the appellate courts, and the
latter should not substituteitsjudgment for that of theagency; however, the* construction of astatute
and application of the law to the facts is a question of law that may be addressed by the courts.”
Sanifill, 907 SW.2d at 810. Thefactsinthematter now before usare apparently not in dispute. The
guestion of whether HRP is subject to unemployment insurance taxation under relevant statutory
authority is determined by an application of the law to the facts and is, accordingly, a question of
law.



V. Employee vs. I ndependent Contractor

The parties agree that the controlling statute in thiscaseis T.C.A. 850-7-207 which defines
“employment” for the purpose of determining which workers provide services subject to the state
unemployment insurance tax. Subsection (a) of this statute states:

(&) DEFINITION OF “EMPLOYMENT.” For purposes of this
chapter and subject to the specia rules contained in subsection (e),
and the definitions contained in subsection (f), “employment” means
service that meets al of the following conditions:

(1) It is within any category of “included service” as listed in
subsection (b);

(2) It is not within any category of “excluded service” as listed in
subsection (c¢); and

(3) It is within any category of “Tennessee service’ as listed in
subsection(d).

It appears that HRP does not disagree that subsections (2) and (3) above are satisfied with
regard to the services provided by the nurses on its registry. However, HRP disputes that such
services qualify as “included service” under subsection (1). As noted, such “included service’ is
listed at subsection (b) which states in pertinent part, as follows:

(b) “INCLUDED SERVICE.” For purposesof thissection, “included
service” means any of the following:

(2) Subject to the other provisions of this section, service performed
after December 31, 1977, including service in interstate commerce,

by:

(B) Any individual who, under the usual common-law rules
applicable in determining the employer/employee relationship, has
the status of an employeg;



(e) SPECIAL RULES. Thefollowingrulesshall governfor purposes
of this section:

(1) Service performed by an individua shal be deemed to be
included service for purposes of this section irrespective of whether
the common law relationship of master and servant exists, unlessand
until it is shown to the satisfaction of the administrator that:

(A) Such individual has been and will continue to be free from
control and direction in connection with the performance of such
service, both under any contract for the performance of serviceandin
fact;

(B) Such service is performed ether outside the usual course of the
business for which the service is performed or is performed outside
of all the places of business of the enterprise for which the serviceis
performed; and

(C) Such individual is customarily engaged in an independently
established trade, occupation, profession or business of the same
nature as that involved in the service performed.

T.C.A. §50-7-207(emphasis added)

The final three quoted subsections, (A), (B), and (C), constitute what is frequently referred
toasthe“ABC Test.” All three elements of the test must be met:

(A) the nurses must have been free of HRP' s control and direction in connection with the
performance of services,

(B) nurse services must have been performed outside HRP' s business; and

(C) the nurses must have been customarily engaged in an independently established
profession or business of the same nature as that involved in the services performed.

The Department contends that HRP has failed to satisfy parts A and C of this test and,
therefore, assessment of unemployment insurance taxes against HRP was proper.

A. Control and direction

First, the Department arguesthat the nurseson HRP' s placement registry were subject to both
direct and vicarious control by HRP and, as aresult, the requirement of part A of the test has not
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been met. The Department assertsthat HRP exerted vicarious control over the nursesbecause, while
the hedlth carefacilities for which the nurses performed service exercised supervisory control over
the nurses, the source of such control was the relationship between HRP and the nurses. The
Department further argues that HRP exerted direct control over the nurses, as demonstrated by the
following:

1) HRP contracted separatel y with the nurses and client medical facilities, and the fees paid
by the client medical facilities covered both HRP' s service fee and the nurses' wages.

2) HRP independently decided which nurse would be offered which assignment.

3) HRP affiliated nurses were paid by HRP at rates set by the client medical facilities, and
the nurses could not negotiate their compensation with the client medical facilities.

4) Nurses had to obey at least some of HRP' s instructions.

5) HRP had the power to terminate its relationship with the nurses on its registry without
incurring any liability.

6) Nurses could choose work assignments only in conformity with HRP-created schedul es.

7) Nurses were required to sign HRP-generated paperwork and use HRP' s time sheets.

8) The contract between HRP and client medical facilities compelled HRP to exercise the
supervisory functions of screening nurses, carrying professional liability insurance on behalf of its
nurse agents, and evaluating nurses’ performance reviews.

9) Nurses often wore HRP name tags that made them appear to be agents of HRP.

10) HRP was contractually entitled to notice of any extra hours worked.

11) The contractual terms governing the relationship between the nurses and HRP required
the nursesto “read, understand and conform to all HRP policies,” appear “no later than 15 minutes
prior to the assigned shift,” and report incidentsat client medical facilitiesto HRP so that HRP could

“pursue the matter according to proper channels of authority.”

12) HRP offered the nurses bonuses and did not require that the nurses have malpractice
insurance before beginning employment.

The Department cites various cases from other jurisdictions in support of its argument that
each of these twelve assertions shows that HRP exerted control over the nurses on itsregistry and,
therefore, failed to meet the requirement of part A of the ABC test. We do not find this authority
to be persuasive and the Department cites no Tennessee authority for itsargument. Based upon our
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construction of thelanguage of part A, we are compelled to disagree with the position urged by the
Department.

It is a fundamental rule of construction that the intent of a statute “is to be ascertained
primarily from the natural and ordinary meaning of the language used, when read in the context of
the entire statute, without any forced or subtle construction to limit or extend the import of the
language.” RE. Worrall v. Kroger Co., 545 SW.2d 736, 738 (Tenn. 1977). Although the
Department contends that “[p]art A requires that workers be free of all control and direction” by
HRP, inactuality part A providesthat aservice performed by aworker isan included service subject
to the unemployment insurance tax unless the worker “has been and will continue to be free from
control and direction in connection with the performance of such service...” (emphasisadded). The
Department presents no evidence that the nurseswere controlled either vicariously or directly in the
performance of their duties as nurses while working at the various medical facilities to which they
were assigned.

Our conclusion that the nurses wereindependent contractors rather than HRP employeesis
further consistent with the Tennessee Supreme Court’s decision in Beare Company v. Sate, 814
SW.2d 715 (Tenn. 1991). Under the facts in that case, the Beare Company provided refrigerated
warehouse storage service for food shippers. A portion of food products received by Beare for
storagein itswarehouses had to be unloaded from trucks and stacked on pall ets before being stored.
Beare hired part time workers known as “hoppers’ to accomplish that task. Although a Beare
employee directed the order in which the trucks were unloaded, otherwise the work performed by
the hoppers required little or no supervision. Usualy, the truck hoppers were paid directly by the
carriers and about ten per cent of the time the hoppers were paid directly by Beare on behalf of the
carriers. Although the Department argued that the hoppers were employees of Beare for purposes
of employment security taxes, the Court disagreed and found that the hoppers were independent
contractorsinstead. The Court reached this conclusion under analyses of both the common law and
the ABCtest in T.C.A. 850-7-207(e)(1). With specific regard to part A of the ABC test, the Court
stated as follows:

[T]herecordisclear that Beareexercised virtually no control over the
hoppers, other than to tell them which trucksto unload. The hoppers
received no other instructions from Beare. They learn how to stack
and use pallett dividers from other hoppers. Although the hoppers
work during the normal business hours of Beare, Beare does not set
atimelimit to load or unload each truck. Beareisonly interested in
whether or not the food is properly stacked, but it does not supervise
or direct the hopper while he stacks it. The hoppers are essentially
freefrom control of Beare and, therefore, satisfy the A” prong of the
test.

Beare Company, 814 S.W.2d at 719.



It is apparent from this analysis that the control envisioned under part A is control of the
actua job duties undertaken by the worker. Just as the hoppers were not instructed by Beare asto
how to stack and use pallette drivers, the nurses on HRP' s registry were not instructed by HRP as
to how to care for patients or how to perform other tasks associated with their jobs as nurses at the
various medical facilitiesto which they were assigned. Just as Beare did not set atimelimit for the
hoppersto load or unload trucks, HRP did not determine the daily work routine of nurses oncetheir
work day at aclient medical facility began. Andfinally, although Beare was concerned that thefood
was properly stacked by the hoppersand HRPwas concerned that thenursesonitsregistry “ perform
clinical duties proficiently” and “[m]aintain good working relations with hospital staff while
performing in a professional manner,” neither Beare nor HRP supervised or directed the subject
workers while the workers performed their assigned jobs.

Under both the plain meaning of the statutory language and Tennessee case law, wefind no
merit in the Department’ s argument that HRP failed to satisfy part A of the test.

B. Performed outside business
It is undisputed that HRP has satisfied this element of the test.
C. Independent business or profession

Next, the Department contends that HRP hasfailed to satisfy part C of the ABC test because
there was no proof that each individual nurse listed in HRP's registry had his or her own
independently established trade, occupation, profession or business. Inthisregard, the Department
notes that no evidence was presented that any of the nurses possessed a business license, had a
separate business premises or home office, were covered by malpractice insurance other than that
provided by HRP, or had other clients or had worked for other employment agencies. The
Department argues that “a worker’ s customary engagement in an independently established trade,
occupation, profession or business, contemplates that the worker has a proprietary interest in hisor
her own ongoing commercial enterprise, not merely licensure.”

While we do not necessarily disagree that mere licensure is insufficient to satisfy part C of
the ABC test, we do disagree that part C is not satisfied absent proof that the worker “has a
proprietary interest in his or her own ongoing commercia enterprise.” We are compelled to this
conclusion by the following language from Bear e affirming the finding that the workersin that case
satisfied the requirements of part C:

[W]eagreewiththe Commissioner’ sfinding regarding clause(C) that
thehoppersare* customarily engaged in anindependently established
trade, occupation, profession, or busness..” T.C.A. 850-7-
207(e)(1)(C). Weconcur with thefollowing explanation provided by
the Commissioner in this regard:



As to test C, hoppers arrive at Beare when they want to -
they have no set day or hours when they must be on duty.
They are free to load or unload trucks at other businesses
without interference from Beare. Neither Beare nor other
such companies have any control of where or when the
hopperswork. It isthe hopper who chooses where he goes
and when. Because of this freedom, it is found that the
hopper is engaged in a business independent of Beare.

Beare Company, 814 S.W.2d at 719-720.

Just asthe hoppersin Bear e arrived when they wanted and had no set day or hourswhen they
had to be on duty, the nurses on the registry were not required by HRP to accept work with any of
HRP's client medical facilities nor did HRP require the nurses to accept employment on any
particular work shift or work acertain number of hours. And just asthe hoppersin Bearewerefree
to load or unload trucks at other businesseswithout Beare' sinterference, the nurseslisted onHRP' s
registry were free to contract with any medical facility directly and independent of HRP, and the
nurses were also free to contract with and participate in other registry services. Inthisregard, we
notethefollowingtestimony of ThomasVinson Blanton, Jr., who served as president of HRPduring
the time relevant to this case:

Q Did HRP prohibit these contract nurses from contracting with any
other entity?

A No, and | will tell you that most - - 98 percent of the nursesthat are
- - that do agency work, have more than one. They should and they
do.

Q You say more than one agency?

A More than one agency. In other words, they contract with other
agencies also.

Q Like HRP?

A Right.

Q I guess you consider yourself an employment agency; right?

A No.



Q Okay. What?

A It's more of a registry. An employment agency - - the way |
understand, an employment agency iswherel’ mtryingtofind - - like
you would cometo meif you didn’t have ajob and you wanted meto
findyouajob. That'snot what thisis. 95-plus percent of nursesthat
work in agencies, as| said, work for other agencies or havefull-time
jobs. The majority have full-time jobs at hospital XY Z, and they
might want to earn alittle extramoney, so they will contract out their
services, say, on aweekend if they work weekdays.

Q So would you say aregistry agency?

Al don’t - - just registry or an agency. Nurseregistry | think would
be what you would call it.

Q Okay. You talked about nurses being employed with other
agencies?

A Yeah, being affiliated with other agencies.

Q Can you name any competitor registry agenciesin this area?
A Oh, gosh, yeah.

Q Sothere' salot of them?

A Alot. Thereisalot.

Q And anurse could be on every one of those?

A If they wanted to be, yes, and they are.

HRP, like Beare, had no control over where or when the nurses on its registry worked and
that decision was left to the nurses themselves. Hence, the nurses listed on HRP' s registry were
customarily engaged in an independently established profession and satisfied part C of the test.

V. Conclusion

For theforegoing reasons, we hold that HRP satisfied all three requirements of the ABC test
and, therefore, the administrative law judge correctly ruled that the nurses on HRP's placement
registry were independent contractors, and not employees of HRP. Accordingly, we affirm the
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judgment of the administrativelaw judge and remand for further action consistent with thisopinion.
Costs of appeal are adjudged against the appellant State of Tennessee, Department of Employment
Security.

SHARON G. LEE, JUDGE

-11-



